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1. INTRODUCTION
Some companies in the ceramic sector are carrying out advertising campaigns that confuse
the consumer, where they are using terms such as "marble ceramics" (“cerámica de
mármol”), "marble tiles" ("azulejos de mármol", where “azulejos” is usually used for
ceramic products, so it is contradictory) or others easily recognizable as natural stone
products due to the terminology used.
In 2002, the FDP (Spanish Natural Stone Association) won the claim submitted to the
Autocontrol Jury (see image 1), with the consequent withdrawal of such advertising by the
ceramics sector. However, for some time now, and as we mentioned in the previous
paragraph, these deceptive advertising actions are happening again (see Annex I.
Examples of the current situation).

Image 1. The FDP won the battle of advertising to pottery (La FDP gana la batalla de la publicidad a la
cerámica). www.construmet.net/publico/noticias/muesNoticia.jsp?id_noticia=5815

Currently, there are other laws or ways of claiming that could be applied in the search of
greater continuity in the fulfilment of this type of resolutions. Therefore, given the
reiteration of these infractions, it is worth considering these other ways of claiming at the
national level for a greater guarantee and security in the protection of natural s tone
products, which will be analysed in this report.
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2. REGULATIONS
2.1. Trademarks or trade names
- Law 17/2001, of December 7, of Trademarks.

2.2. Competition and publicity
- Law 3/1991, of January 10, on Unfair Competition.
- Law 29/2009, of December 30, which modifies the legal regime of unfair competition and
advertising to improve the protection of consumers and users.
- Law 34/1988, of November 11, General on Advertising.
- Law 7/2010, of March 31, General on Audio-visual Communication (LGCA).

3. POSSIBLE LEGAL ROUTES OR COMPLAINT ORGANIZATIONS
In the Spanish case, those responsible for enforcing the laws are different national,
regional or local bodies, as well as the judicial way. They are the following:

3.1. Protection of trademarks or trade names
Steps to follow: firstly, requirement to the responsible and if this route does not work, will
be sued for trademark infringement. In this way, we can go to the Courts of Justice to
claim what happened through the civil or criminal procedure depending on the case.
Another option is arbitration if the parties renounce a court to resolve their differences :
Purpose of the Arbitration: Articles 28. 1 and 2 of the Trademark Law: “Disputes over
trademark registration may be submitted to Arbitration. Only about relative
prohibitions: Arts. 6.1.b, 7.1.b, 8 and 9 of the Trademark Law”.
Consequently, the product must be previously protected as a registered trademark. "The
registration of the trademark gives its owner the exclusive right to use it in economic traffic
(Article 34.1 of Law 17/2001 of Trademarks)"
In Spain, there are currently two (October 2014):
- Mármol de Macael (Marble from Macael).
- Piedra natural de Castilla y León, Pinacal (Natural Stone from Castilla and Leon,
Pinacal).
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3.2. Unfair competition
The claim would consist of an ordinary trial (regardless of the amount) in the Commercial
Court of the domicile of the defendant and, if the defendant did not have it in Spain, would
be the place where the act of unfair competition or its effects, at the choice of the plaintiff
(art. 52.1.12 of the LEC). The process also has a series of specialties in terms of preliminary
proceedings, the burden of proof and precautionary measures that will be the subject of
other proceedings.
The laws in relation to unfair competition “still differ significantly from one Member State
to another. For example, different national, regional or local bodies (e.g. in Spain), or
private consumer associations (e.g. Germany) are responsible for enforcing these laws ,
which implies different costs, procedures and formal requirements”.1

3.3. Misleading advertising
- OMIC. Municipal Consumer Information Centre (Oficina Municipal de Información al
Consumidor).
- Online Claims. The Advertising Jury is an independent body that resolves the claims
by applying the Code of Advertising Conduct and the other Codes, including current
legislation. The claim can be made online via the following link:
http://www.autocontrol.es/dominios_como.shtml2

4. CONCLUSION
The Denomination of Origin or Geographic could be a solution in the future, however,
nowadays this is not possible for products such as Natural Stone (see Annex II. Comments
and clarifications) and waiting for a possible new European directive and after its national
transposition, it can become really harmful to the sector.

1

COM(2014) 469 final. Opinion of the European Economic and Social Committee on the Green Paper —
Making the most out of Europe's traditional know-how: a possible extension of geographical indication
protection of the European Union to non-agricultural products (page 13). http://eur-lex.europa.eu/legalcontent/EN/TXT/?uri=COM:2014:0469:FIN
2
Asociación para la Autorregulación de la Comunicación Comercial (Association for the Self-regulation of
Commercial Communication). Since its birth, AUTOCONTROL belongs to European Advertising Standards
Alliance (EASA), which is an organization that encompasses all European self -regulatory advertising agencies
and is made up of 38 self-regulatory bodies (most of EU countries, as well as international organizations such
as Switzerland, Canada, South Africa, ...) and 16 organizations from the European advertising industry. With
its membership of the European Alliance, AUTOCONTROL participates in the EASA system for the resolution
of cross-border disputes, which allows any consumer in the European Union to submit a matter to the
competent advertising self-regulatory body abroad through the counterpart body in their own country.
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Consequently, establishing a comparison with the denominations of origin, if we opt for
trademarks or commercial names, in this respect it is worth highlighting what is mentioned
in the COM(2014) 469 final 3 (page 14):
“Trade mark protection also has its limits. It gives its owner the right to exclude all
others from using the trade mark. The trade mark (name, logo, etc.) chosen does not
have to have any link with the products or their origin. In contrast, a protected GI
aims to provide a guarantee to consumers that goods are produced in a certain place
and have specific qualities as a result.”
On the other hand, about unfair competition, the following should be mentioned in the same
European communication 4:
“Directive 2005/29/EC defines the unfair commercial practices which are prohibited
in the European Union (EU) and the other 3 EEA countries. Article 6 emphasises that
a commercial practice must be regarded as misleading if it contains false
information which deceives or is likely to deceive the average consumer notably
with regard to the main characteristics of the product, such as geographical or
commercial origin. Article 11 provides specific redress, as Member States and other
EEA countries must ensure that adequate and effective means exist to combat such
practices. These means must include provisions allowing persons or entities having
a legitimate interest (consumers and competitors) to take legal action against these
unfair practices and/or to bring these practices before an administrative authority. ”

Therefore, in the absence of a new and more complete regulation on the subject of
Denomination of Origin, in the Spanish case the most immediate way to claim would be
through the aforementioned of the Autocontrol Jury, which includes a claim previously
won in 2002 through the FDP. Moreover, due to this fact, compliance could be urged
instead of filing a second claim in the face of deceptive publicity acts.

3

COM(2014) 469 final. Opinion of the European Economic and Social Committee on the Green Paper —
Making the most out of Europe's traditional know-how: a possible extension of geographical indication
protection of the European Union to non-agricultural products (page 14). http://eur-lex.europa.eu/legalcontent/EN/TXT/?uri=COM:2014:0469:FIN
4

COM(2014) 469 final. Opinion of the European Economic and Social Committee on the Green Paper —
Making the most out of Europe's traditional know-how: a possible extension of geographical indication
protection of the European Union to non-agricultural products (page 13). http://eur-lex.europa.eu/legalcontent/EN/TXT/?uri=COM:2014:0469:FIN
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ANNEX I. EXAMPLES OF THE CURRENT SITUATION

Image 2 (December, 2017). http://www.archiexpo.es/prod/porcelanosa-grupo/product-12-1320633.html
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Image 3 (December, 2017).
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Image 4 (December, 2017). https://www.marazzi.es/colecciones/gres-efecto-marmol/
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"In general, marble tiles contain veins that give each piece a unique appearance, so that there are no two identical
slabs. In addition, their colours and designs are very varied. White marble, for example, often has grey veins that
make it a very luminous material. For its part, the cream-colored marbles are warmer."

Image 5 (December, 2017). http://azulevgrupo.com/es/blog/por-que-elegir-ceramica-de-marmol-para-tu-hogar

Image 6 (December, 2017).
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Image 7 (December, 2017). https://www.interazulejo.com/porcelanicos-interior-porcelanico-interior-imitacion-marmol-c20_18_90.html

Image 8 (December, 2017). http://www.vivesceramica.com/productos/soluciones-tecnicas/soluciones/marmol-ceramicoalto-brillo.html
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ANNEX II. COMMENTS AND CLARIFICATIONS
Denomination of Origin and Geographical Indication
In the future, another way of claiming would be through the Geographical Indication of
Origin, however, this possibility does not exist. Currently, Law 6/2015, of May 12, on
Protection of Denominations of Origin and Geographical Indications of supra-autonomous
territorial scope is applicable only for agricultural and food products 5, where protection is
regulated from production to commercialization, including presentation, advertising and
labelling; while it is true that recent communications from the EU are aimed at opening a
path for non-agricultural products (COM(2014) 469 final) 6, like for example natural stone 7.
Regarding the claim route in this area, it would be carried out through the Regulatory
Council of the Qualified Denomination of Origin. It is an agency in charge of regulating and
standardizing the actions of the agents assigned to a Denomination of Origin, as well as
being responsible for their effective compliance. The main mission of a Regulatory Council
of a Denomination of Origin is to defend the own denomination of origin and its interests,
to apply the regulatory precepts that are determined to control the quality and guarantee
the origin of the protected products, as well as to promote the products covered by the
appellation of origin. Therefore, once this regulation for non-agricultural products has
been modified and extended, this will be the most convenient way of claiming due to its
scope of application.

5

“A denomination of origin is requested for the granite of Guadarrama, the famous Spanish stone
berroqueña” (“Solicitan denominación de origen para el granito de Guadarrama, la famosa piedra
berroqueña española”). https://www.labrujulaverde.com/2016/05/solicitan-denominacion-de-origen-parael-granito-de-guadarrama-la-famosa-piedra-berroquena-espanola
6

COM(2014) 469 final. Opinion of the European Economic and Social Committee on the Green Paper —
Making the most out of Europe's traditional know-how: a possible extension of geographical indication
protection of the European Union to non-agricultural products. http://eur-lex.europa.eu/legalcontent/EN/TXT/?uri=COM:2014:0469:FIN
Examples of unfair competition mentioned in this EU communication (page 12):
- “Evocation of the protected name by unrelated products, for example the wording ‘Belgian stone’ for
fake Pierre bleue de Belgique (stone), Turkish marbles marketed under the denomination ‘Botticino
Royal’ and ‘The New Botticino’;
- or evocation of the protected name by products that are not the same type of product, e.g. Chinese
granite, Indian slate and limestone from other countries that use the name ‘natural stone from Castile
and Leon’ (Piedra Natural de Castilla y León).”
7

Public consultation on a possible extension of geographical indication protection of the European Union to
non-agricultural products – Making the most out of Europe’s traditional know -how.
http://ec.europa.eu/internal_market/consultations/2014/geo-indications-non-agri/index_en.htm
Geographical indications for non-agricultural products. http://ec.europa.eu/growth/industry/intellectualproperty/geographical-indications/non-agricultural-products/
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